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Abstract

The International Criminal Tribunal for former Yugoslavia (ICTY) has found multiple members
of  the  Serb  Joint  Criminal  Enterprise  (JCE)  guilty  of  genocide  in  Bosnia  and Herzegovina.
However,  the  ICTY limited  the  genocide  verdicts  to  only  the  town of  Srebrenica  in  1995.
Through the case of General Mladic, we see that the ICTY considered the whole three year JCE
campaign as a series of individual acts; it  found JCE leaders guilty of those numerous mass
atrocities committed against non-Serbs, but also found that those individual acts could not be
proven as genocide.

We show logical  problems with the approach of segmenting  the campaign,  and with the
criteria used to examine the individual component acts. We show this is in conflict  with the
Genocide  Convention,  and  represents  its  significant  weakening.  Finally,  we  examine  the
consequences, as aiding deniers of genocide in Bosnia and elsewhere, and encouraging would-be
perpetrators of future genocide.

Introduction

In Bosnia and Herzegovina the 2017 decision in the case of General Ratko Mladic,1 as many
previous decisions at the International Criminal Tribunal for former Yugoslavia (ICTY) against
members  of  the  Serb  Joint  Criminal  Enterprise  (JCE),  is  seen  as  incomplete  and  a  major
miscarriage of justice. That may sound odd: General Mladic was judged guilty of genocide in
one town,  Srebrenica,  as  well  as well  as  9  other  counts of various  crimes against  humanity

1 General Mladic was a General in both the Yugoslav National Army (JNA) and the forces of the Republic of the
Serbs (VRS). Prior to the wars in Yugoslavia the JNA tasked him with a key post in Kosovo, which was a main
focus of  Serbian nationalist  action at  the time.  Next,  he was  given  a command in Croatia  during the Serbian
aggression there. After the start of the war in Bosnia, he was given command of JNA forces in Bosnia, which then
changed their name to VRS. In parallel General Mladic continued with his official rank and salary in the JNA in the
war and after, until retirement in 2001. He continues to receive a JNA pension from Serbia, with a pause in 2005 due
to international pressure, but resumed in 2011 with full repayment.
Barney  Henderson,  “Ratko  Mladic  Arrest:  Army  Pension  Unblocked”,  The  Telegraph,  June  06,  2011.
https://www.telegraph.co.uk/news/worldnews/europe/serbia/8560132/Ratko-Mladic-arrest-army-pension-
unblocked.html.



committed by the Serb forces under his command. For those crimes, Mladic was sentenced to
life in prison.2 How can it be miscarriage of justice? There are two reasons.

The first is that this decision, like other ICTY decisions, does not affect General Mladic's
mission and purpose in committing genocide -- to establish an ethnically clean state on Bosnian
territory, which they named the Republic of the Serbs (RS). As of the writing of this article RS
indeed is established as an autonomous entity on nearly half of Bosnia. General Mladic and his
associates  have  therefore  been  largely  successful  in  their  major  objective  and  motive  for
committing genocide, and that outcome is not being undone by this decision. This is a much
larger topic than can be treated with this paper, but it relates to the context for the decision itself,
so we give a motivating summary and a few examples later within this introduction.

But the second reason, which is the major thrust of the paper, is the analysis of the verdict
regarding  Count 1 of the indictment, considering genocide in six towns other than Srebrenica.
The decision on that count was that even though General Mladic, the forces under his command,
and his co-conspirators in the JCE are found responsible for many acts of mass murder, rape and
terror of non-Serb civilian populations in those areas, those acts as separate individual acts are
not shown to be genocide beyond a threshold of doubt set by the ICTY. The decision relies on
very  strange  reasoning  as  to  why  these  are  different  from the  genocide  in  Srebrenica.  We
enumerate and deconstruct some of the tricks of illogic applied to arrive at this conclusion, but
our overall conclusion is there is no fundamental difference – they are very similar events to
Srebrenica.  More  importantly,  we  contend  that  they  are  the  very  same  single  act  that  was
undertaken over the course of the entire war, and segmenting that act by time and geography is
only done to minimize it. The Bosnian War lasted more than three years, and during the entire
time the Serb JCE, and the forces they commanded, executed a campaign of ethnic cleansing of
non-Serbs from all territories they occupied. Ethnic cleansing was simply their  own term for
Genocide,  and  it  was  carried  out  by  means  of  systematic  mass  murder,  torture,  rape  and
concentration camps. The ICTY has segmented this long and widespread campaign to smaller
areas and short time periods, and considered each separately, and in this way chose to ignore the
pattern. As genocides are crimes against groups, and groups cannot be destroyed all at once and
in one place, then all genocide, past and future, can be denied in this way. Therefore, such an
approach  significantly  weakens  the  definition  of  genocide,  to  an  extent  that  obvious  past
genocides may not be recognized as such, and future genocides are not deterred. The court also
set an unattainable standard for proving intent  for genocide,  and even devalued the fact that
Srebrenica is a proven and well known instance of genocide, by treating that event as a symbolic
special case. In the remainder of the paper, we provide that analysis and discuss consequences of
the full decision and its’ individual elements on Bosnia-Herzegovina, the victims of genocide,
and on future prevention and punishment of genocide. In the remainder of this introduction we
give background information.

ICTY Genocide and War Crimes Verdicts Do Not Serve to Correct Continuing Injustice Being
Perpetrated on the Families of the Victims in Bosnia

The establishment of the RS was the explicit main goal of the Joint Criminal Enterprise (JCE),
and it was given an international approval in the Dayton Peace Accords. That approval made the

2 Prosecutor  v.  Ratko  Mladic, Trial  Judgment,  United  Nations  International  Criminal  Tribunal  for  the  former
Yugoslavia, Nov 22, 2017, IT-09-92, section 12, page 2724, para. 5214.



JCE successful in this main objective. Today the RS exists as a quasi-state on half of the territory
of Bosnia – the half that General Mladic and his associates in the JCE cleansed of non-Serb
populations. The RS, as a government unit administering the cleansed territories, continues its
humiliation of the victims and their families in their home towns. Srebrenica, for example, was
included in the territory of the RS in Dayton, and the RS police, one of the bodies that carried out
the genocide, has been patrolling the area ever since. It bears repeating:  according to the current
constitution  of  Bosnia  and  Herzegovina,  the  police  of  the  so-called  Republic  of  the  Serbs
remains the legal police force in the very areas where it has committed genocide, and this is
signed and guaranteed by the US and the other nations composing the Peace Implementation
Council, as part of the Dayton Agreement. 

Here are just  a few lasting consequences of this.  Since the war a constantly growing
number of monuments to members of the JCE in the RS, including to General Mladic, are being
erected,3 while  at  the  same  time  no  monuments  to  victims  are  allowed.4  The  RS  school
curriculum denies genocide, instead teaching Serbian nationalist ideology and historical myths
that were used to justify genocide against non-Serbs in the first place. The RS schools deny the
few Bosniak students whose families returned to their home towns in the RS, their own identity
and history.5 The RS prosecutors and courts make false accusations against Bosnian defenders in
order to harass returnees, and simultaneously create a narrative of false equivalency.6 The RS has
allowed construction of Orthodox Christian religious monuments on the personal property of
genocide victims’ families, and refuses to remove them.7 Unfortunately, this outcome amounts to
legalization  of  genocide,  and Bosnia  and the  world came to  it  through a  complex  political,
military and negotiation process during the war,8 which should be understood, but is outside the
scope of this article. 

A key problem is that the ICTY does not have the legal reach to put into question the
continued legal existence of the RS as product of genocide. The ICTY has been set up only to try
individual perpetrators for their personal responsibility. Bosnians are told that the ICTY is the
mechanism to find truth, punish perpetrators, and in that way deliver justice, which is necessary
for reconciliation. But it can only fall short of justice. The ICTY trials of the few ring-leaders
and ideologues would not amount to justice even in the case of full guilty verdicts without effect
on the outcome of their stated central mission. Without that, the ICTY actually is a tool for the
implementation of the unjust Dayton agreement. Note, we do not fault the officers of the court

3 Erna  Mackic,  “Ratko  Mladic  Monument  Erected  in  his  Bosnian  Hometown,”  Detektor, March  09,  2018,
http://detektor.ba/en/ratko-mladic-monument-erected-in-his-bosnian-hometown.

4 Haris  Subasic,  “The  Culture  of  Denial  in  Prijedor,”  Transconflict,  January  29,  2013,
http://www.transconflict.com/2013/01/the-culture-of-denial-in-prijedor-291.

5 Rodolfo  Toe,  “Bosnians  Boycott  Srebrenica  School  in  Language  Row,”  Balkaninsight,  June  13,  2016,
https://balkaninsight.com/2016/06/13/bosniak-parents-announce-srebrenica-school-boycott-06-13-2016.

6 “Serbians Behad Elites of Bosnia and Herzegovina,”  International Institute of Middle East and Balkan Studies,

March 18, 2010, http://www.ifimes.org/en/8310-serbians-behead-elites-of-bosnia-and-herzegovina.

7 Hajrudin  Somun,  "Fata  Orlovic:  a  Bosnian  mother's  courage,"  Today's  Zaman,  July  31,  2013,
https://web.archive.org/web/20140222193912/http://www.todayszaman.com/news-322365-fata-orlovic-a-bosnian-
mothers-courage-by-hajrudin-somun-.html.

8 Muhamed Borogovac, The War in Bosnia: How to Suceed at Genocide, (Xlibris, 2016)



for that greater problem. This paper focuses on inadequacies in the actual decisions before the
court.

Genocide Definition Is Simple, Clear and Sufficient for the Cases of General Mladic and Serb
JCE Members in Bosnia and Herzegovina

Let us review key articles from the definition of genocide:9

Article II: In the present Convention, genocide means any of the
following acts  committed  with intent  to  destroy,  in  whole or in
part, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b)  Causing  serious  bodily  or  mental  harm  to  members  of  the
group;
(c) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.

Article III: The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.

A reasonable interpretation of this definition is that it is meant to prevent hairsplitting
about what genocide is. The word “intent” in Article II actually should make clear that when
perpetrators  commit  acts  of genocide,  they do not have to be completely successful in their
objective to qualify as genocide.10 The words “in part” in Article II signify that that they do not
have to destroy every group member. Committing acts with intent to destroy a part of the group
is genocide also. In fact, non-murder acts specifically intended to target any part of the group
qualify. For example, part (d) makes clear that forcing people into sterilization or abortions for
the reason of being members of the group qualifies as genocide. There is no threshold for success
in carrying out those acts, e.g. how large of a part of the group is targeted or actually murdered.
There is no mention of victims being very special or emblematic members of the targeted group
-- it is genocide even with (especially with) regular people because the motive is merely based on
the ethnic,  religious, or racial  membership of the victim. In this  way,  it  enables everyone to

9 United Nations,  Convention on the Prevention and Punishment of the Crime of Genocide,  December 9, 1948,
http://www.hrweb.org/legal/genocide.html.

10 We are aware that the word “intent” is interpreted differently by the ICTY, not as a means of making it easier to
identify and  call  out  genocide  and  therefore  deter,  prevent,  or  intervene  in  early stages  of  it,  as  this  paper  is
asserting, but as something that itself has to be proven in order to pronounce specific acts as genocide and specific
perpetrators as guilty of it, after guilt for the acts is proven.  We discuss these concepts later on. 



confidently identify and agree when genocide is occurring, and therefore move to prevent and
punish genocide during, after, and even before it has fully been carried out. This definition, read
in this natural and obvious way, could serve as an asset and tool for prevention and punishment
of genocide. Instead, the ICTY interprets it in a way that places an insurmountable obstacle of
doubt  even for  a  clear-cut,  very well  documented,  long lasting,  wide  spread,  organized  and
obvious genocide campaign, even years after the facts are all well known.

Many Atrocities Committed in the JCE Campaign Are Documented in the Judgment

Despite  the  things  we  can  criticize  about  the  ICTY  decisions,  this  finding,  collection  and
recording of evidence is a massive effort and a great service to humanity and to Bosnia. In the
Mladic  judgment’s  several  thousand  pages,  and  in  many  prior  judgments  against  Serb  JCE
members, the vast extent of the genocide campaign is documented. Everyone should read the
decision, or at least any part of it, from schoolchildren to genocide deniers. In page after page,
for thousands of pages, it shows us what genocide looks like when carried out. Dispassionately
stating the facts, it  documents statements by the JCE leaders, including General Mladic, that
threaten  to  exterminate  Bosniaks.  It  documents  killings  and  brutal  violence  against  large
numbers of Bosniak civilians -- giving times and locations of the acts, names of victims and their
killers, the methods used to commit the murders. It is not exhaustive; it does not include every
killing in every town, as that would not be feasible to do. But there are very many examples from
different towns -- more than enough to show the pattern.

The  following  listing  of  mass  murders  of  Bosniaks  and  Croats  carried  out  by  people
identified as Serbian military and paramilitary members, taken directly from the judgment, is
illustrative:11

 Foca:  46  Bosnian  Muslims12 as  well  as  hundreds  of
predominantly  Bosnian-Muslim  detainees  at  KP  Dom  Foca
(prison) were killed  

 Kljuc: at least 266 Bosnian Muslims were killed and that
those killings constituted murder.

 Kotor Varoš: at least 185 Bosnian Muslims were killed and
that those killings constituted murder.

 Prijedor: at least 993 Bosnian Muslims as well as at least
536 Bosnian Muslims or Bosnian Croats were killed and that
those killings constituted murder

11 Prosecutor v.  Ratko Mladic, Trial  Judgment,  United Nations International  Criminal  Tribunal for  the former
Yugoslavia, Nov 22, 2017, IT-09-92, section 8.10.2, page 1760, para. 3446.

12 The ICTY refers to Bosniaks as Bosnian Muslims because Yugoslavia officially used the name Muslims by
Nationality to deny their Bosniak identity. The name Muslim was therefore used to identify people’s nationality
regardless  of  actual  religious  beliefs.  Serb  nationalists  take  this  a  step  further  and  call  Bosniaks  as  Turks,
perpetuating a myth for purpose of inciting other Serbs toward score-settling for the conquest and injustices that
Ottomans carried out toward all people in the region. Denial of Bosniak identity is prevalent in the RS. 



 Sanski Most: at least 94 Bosnian Muslims and 9 Bosnian
Croats were killed and that those killings constituted murder.

 Vlasenica: at least 169 Bosnian Muslims were killed and
that those killings constituted murder.

Notice the words “at least” attached to the figures above. These figures represent only the
confirmed  victims  known to  be  tied  to  specific  physical  perpetrators  as  part  of  the  specific
massacres, just as we know there were many, many more murdered in these areas. For example,
in other court cases, the murder counts for Prijedor, a town taken over without resistance early in
the war, are double than is listed above. Note also, that these are not all of the towns where Serb
forces  committed  such  mass  murders  as  part  of  ethnic  cleansing.  For  example,  Visegrad,
Zvornik, Bijeljina, Brcko, etc. are well known sites of such massacres that fit this pattern but
were excluded from consideration in Count 1. Srebrenica was included, but kept as a separate
Count of genocide with a guilty verdict.

Therefore  the  ICTY  in  the  Mladic  and  other  judgments  has  collected  vast  amounts  of
documentation  about  widespread atrocities  carried  out  by the  Serb JCE,  including countless
eyewitness  testimony  (victims),  physical  evidence  (remains  and  mass  graves),  video  &
photographs (e.g. concentration camps). Outside of the courts, there is a high awareness of this
campaign, as it was a genocide waged in modern times, it was covered by world media in real
time, the story is well known and the evidence is plentiful.

As  additional  background  we  provide  figures  1-3,  and  two  notes  of  importance  to  our
argument later. First, the locations of mass graves (red dots, Figure 1) and concentration camps
(red dots, Figure 2), make clear that the acts were carried out on the entire territory occupied by
Serb forces (white areas in Figure 1). Furthermore, there are relatively higher concentrations of
both in areas with Bosniak majority or plurality (Figure 3). This shows that the ethnic cleansing
campaign was pervasive, that it utilized extermination in all areas, but also that in some places it
had a strategic component. This is consistent with other genocides, where killings were done
with a mix of opportunity and strategy. For example, Native American tribes were sometimes
removed from desirable areas in order to enable settlement by others.

Second,  all  the  massacres  in  question  happened  within  a  small  area,  as  Bosnia  and
Herzegovina itself is very small. This can be seen using the scale bar of Figure 1, as the full
length  of  the  bar  corresponds  to  100  km  (62  miles).  Some  of  the  towns  discussed  in  the
judgment, such as Prijedor and Sanski Most, or Srebrenica and Vlasenica, are just a few miles
from each other. Genocides have been carried out over entire continents, and understood to be a
single event. During the Holocaust in Europe, concentration camps were established by different
physical perpetrators in locations many hundreds or even thousands kilometers apart. 



Figure 1. Locations of mass graves in Bosnia and Herzegovina.13 Areas in white approximately
correspond to areas occupied by Serb forces for most of the war.

Figure 2. Concentration camps in Bosnia and Herzegovina 1992-1995.14 Numbers in parentheses
indicate multiple camps.

13“Mass  Graves  in  Bosnia  and  Herzegovina,”  Islamic  Arts  Magazine,  July  11,  2015,
http://islamicartsmagazine.com/magazine/view/mass_graves_in_bosnia_and_herzegovina/.



Figure  3.  Ethnic  compositon  before  the  war  in  BiH,  with  white  internal  borders  showing
territories of the Republic of the Serbs since the Dayton Agreement.

The Inadequacies of the ICTY Decision

After seeing the massacres that are included in the judgment,  for which it  is proven that the
physical perpetrators were uniformed members of RS military, police, and militias operating in
view and in cooperation of the military and police, and establishing that those perpetrators were
motivated by the ethnicity of the victims, the ICTY still declines to name these acts as genocide
for these towns. The text of the decision for Count 1 gives the reason15:

14 Public Broadcasting Service “The World’s Most Wanted Man: Mapping the Serbian Concentration Camps,”
Frontline, 1998, https://www.pbs.org/wgbh/pages/frontline/shows/karadzic/atrocities/map.html.

15 Prosecutor v.  Ratko Mladic, Trial  Judgment,  United Nations International  Criminal  Tribunal for  the former
Yugoslavia, Nov 22, 2017, IT-09-92, section 8.10.2., page 1801, para. 3535.



...the  Trial  Chamber  finds  that  the  Bosnian  Muslims  in  Sanski
Most, Vlasenica, Foca, Kotor Varoš, and Prijedor Municipalities
were  targeted  by  the  physical  perpetrators  of  prohibited  acts
largely in their own respective municipalities. The Trial Chamber
notes  that  the  physical  perpetrators  had  limited  geographical
control or authority to carry out activities. The Bosnian Muslims
targeted in each individual municipality formed a relatively small
part  of  the  Bosnian-Muslim  population  in  the  Bosnian-Serb
claimed territory or in Bosnia-Herzegovina as a whole. The Trial
Chamber  received  insufficient  evidence  in  dictating  why  the
Bosnian  Muslims  in  each  of  the  above  municipalities  or  the
municipalities  themselves  had  a  special  significance  or  were
emblematic in relation to the protected group as a whole. The Trial
Chamber is, therefore, not satisfied, beyond reasonable doubt, that
the  only  reasonable  inference  that  can  be  drawn  from  the
surrounding  facts  and  circumstances  is  that  the  physical
perpetrators possessed the intent to destroy the Bosnian Muslims in
Sanski  Most,  Foca,  Kotor  Varoš,  Prijedor,  and  Vlasenica
Municipalities  as  a  substantial  part  of  the  protected  group.  In
conclusion,  the Trial  Chamber does not find, beyond reasonable
doubt, that the physical perpetrators of prohibited acts against the
Bosnian Muslims and Bosnian Croats in the Count 1 municipalities
committed  those  prohibited  acts,  with  the  intent  to  destroy  the
Bosnian Muslims and Bosnian Croats as a substantial part of the
protected groups in Bosnia-Herzegovina.

Clearly, the ICTY is imposing its’ own illogical criteria to decide what genocide is. Most
of them are captured within the above paragraph, but also in other places within the judgment.
We enumerate and discuss them next.

ICTY Genocide Criterion A

Do the physical perpetrators control and operate in one town or geographic location or do they 
go to other towns? 

The assertion that physical perpetrators only operated in their own areas is false. There
are very well known examples of Serb units that travelled and committed massacres and other
atrocities targeting Bosniaks in multiple locations, as part of the ethnic cleansing campaign in
Bosnia. Arkan’s Tigers are a case known to the ICTY, as Arkan himself was indicted for crimes
in multiple  locations,  and never apprehended.16 The Scorpions,  shown in the infamous video
executing teenage boys captured after fleeing Srebrenica which has been shown in ICTY trials,

16 Denis Dzidic, Marija Ristic, Milka Domanovic, Petrit Collaku, and Sven Milekic, "Balkan Transitional Justice," 

Arkan's Paramilitaries: Tigers Who Escaped Justice, December 8, 2014, 
https://balkaninsight.com/2014/12/08/arkan-s-paramilitaries-tigers-who-escaped-justice/.



was a unit made up of perpetrators who came over from Serbia into Bosnia, and were not locals
in the areas where they operated. 

So the assertion of local perpetrators and local victims is false. It is also something that in
no way should put into doubt the fact that  genocide occurred.  On the contrary,  if  there is  a
pattern with numerous examples of perpetrators refraining from crossing town lines, that should
be considered as strong evidence that it was genocide.

First, the very fact that there were different groups of Serb men in each of these towns
ready to perpetrate such similar acts against their neighbors, as ICTY has documented, makes it
implausible that it was not genocide. Knowing just this and nothing else eliminates any chance
that all of these events targeting the protected group in the different areas were coincidental –
there was a single driver to all of them. There is no doubt they were being at least influenced, but
more likely mobilized and coordinated into a single wide-ranging campaign by Serb leadership.

Further, given that these men were available and willing to perform these acts in each
town, then keeping them operating within those towns was the most practical course for the Serb
civilian and military leadership. If you intend to commit genocide, and your victims are many
and scattered over different towns and villages, then you have to divide up the task anyway. The
best option is to keep squads of killers operating in smaller functional areas, preferably locals
who can identify the members of the targeted group. In Bosnia ethnicity is not apparent from
seeing or speaking with someone. Local perpetrators are likely to know their victims personally,
which is useful in many ways. For example, they know which of the members of the protected
groups might mount a resistance effort. They know where to find resources, places to concentrate
the  victims,  dispose  of  the  bodies.  They  have  access  to  the  buildings,  infrastructure  and
equipment that can be used. Once they secure that infrastructure and implement the process, the
most efficient course is to keep them in place. Why waste time rotating in other people to learn
the process and infrastructure? The only possible reason to bring in outsiders from other towns
would be if you cannot find perpetrators who are willing to participate. But there was obviously
no shortage of such perpetrators, as seen from the lists in the judgment.

The assertion that not crossing town lines is evidence that they did not have authority is
incorrect.  Instead,  the  same  fact  indicates  that  there  was  a  campaign  with  well-defined
organizational structure. Most of the perpetrators took official posts in the RS leadership at the
local  level,  or  wore  uniforms  of  the  police  or  military  of  the  RS.  In their  own towns they
obviously had infinite authority – as they were able to carry out mass murder, torture and rape
with impunity, and even use official town government and public infrastructure to do so. And in
doing so, they were not stopped or punished by any Serb higher authority, even as the massacres
and atrocities  lasted  and recurred  for  three years,  and stopping precisely when their  leaders
agreed to end the war. Staying within town lines does not show lack of authorization to carry out
genocide. It instead shows that there were assigned jurisdictions and areas of operation that the
perpetrators did not cross – even to loot or carry out murders that they might have wanted to on
their own.

Going forward, does this not provide a recipe for genocide: make sure to keep your low-
level killers in smaller groups, and assign to each a single location to terrorize. In that way the
practical organizational strategy has the benefit of protecting you legally afterward.

ICTY Genocide Criterion B



Are the members of the protected group who are murdered within each town a large enough part
of the protected group within that town? 
Clearly,  the  numbers  of  murdered  civilians  listed  above  in  the  different  towns  are

enormous. And note, they actually do not show the full extent of the murders even within the
selected  towns.  For  example,  the  figures  considered  for  Prijedor  are  given as:  “at  least  993
Bosnian Muslims as well as at least 536 Bosnian Muslims or Bosnian Croats were killed and that
those  killings  constituted  murder.”  Those  are  very specific  numbers,  so  not  estimates,  even
though they have the words “at least”. We infer that the reason for that is the numbers cited are
particular deaths that can be shown to be murders, committed by particular perpetrators, and
where  the  victims  are  targeted  for  being  Muslims  or  Croats,  etc.  Murders  for  which  those
additional facts are not known to the court would not be counted. There have been many, many,
more  deaths  and disappearances  in  Prijedor  that  occurred  when Serb forces  occupied  it  and
during the war. To give a sense of the range of uncertainty, in another trial of Milomir Stakic, the
ICTY comes up with an estimate for Prijedor17: 

The Trial Chamber notes that while approximately 23,000 people
were registered as having passed through the Trnopolje camp at
various times when it was operational and through other suburban
settlements,  the total  number of killings in Prijedor municipality
probably did not exceed 3,000.

We are not interested in establishing the actual precise number for Prijedor here. Instead
we are pointing out another significant and fundamental problem in the reasoning that is applied.
The ICTY gives a definitive lower bound of 1529, an enormous figure, of civilians murdered for
being members of the protected group, and suspects the upper bound to be close to double, but
cannot establish that upper bound firmly in part because of the effort of the perpetrators to hide
the actual count. And yet it still finds a way to say that there are not enough victims. It does so
by simply choosing to set a threshold at an arbitrarily higher number.

Let us take the obvious next step,  and calculate  the implied threshold for how many
members of a protected group can be murdered before judges of the ICTY would consider it as
proof of genocide. It is worded as a proportion, so we will do the same. It is about 13% (3000 out
of 23000) as in Prijedor. For comparison, in Srebrenica, there were an estimated 50,000 people
in  the  enclave  it  was  taken  over,  and  the  Serbs  killed  8372,  so  approximately  17%  were
murdered.

So now we have a precise guideline for future perpetrators of how many they should
murder – more 13% but less than 17%. Or, the guideline can be to make sure to capture about
eight times more people than they intend to kill (detain 23,000, to murder 3,000). In doing so,
they are allowed to put the victims into concentration camps, beat, rape, humiliate and starve

17 Prosecutor v. Milomir Stakic,  Trial  Judgement. United Nations International Criminal Tribunal for the former
Yugoslavia, July 31, 2003,  IT-97-24-T , pg 158.



them. Murder some of their friends and family while they watch18. Just make sure to spare seven
out of every eight from death, so that no genocide is committed. 

Two obvious points: The definition of genocide eliminates the possibility of playing with
such a threshold for numbers murdered, by deliberate use of the words “in part” and “intent” as
clarified above. Also recall  that other acts that target the group with harmful and unpleasant
conditions but do not result in death, also qualify.

ICTY Genocide Criterion C

Are  the  people  actually  murdered  a  significant  part  or  the  protected  group  in  the  occupied
territory and the country as a whole? 
This condition gives credit to the perpetrators for inability to exterminate people who

were simply out of their reach. The ICTY is comparing the numbers killed to the number of
Bosniaks in all of Bosnia and Herzegovina, and in the occupied territories, from the 1991 census.
Therefore, it is giving General Mladic and the RS forces credit for those many Bosniaks from the
occupied territories that had fled before they could be taken and murdered.  And it gives the
perpetrators credit even for the majority of Bosnia's 2 million Bosniaks who had lived in the
territories that the Serb forces never managed to occupy -- such as the largest cities Sarajevo,
Tuzla,  Mostar,  Bihac,  Zenica,  etc.19 The  artificial  segmentation  to  individual  towns  and
massacres also simply makes it impossible to mathematically ever meet test (C). To guarantee
that no piece is sufficient by itself, all you have to do is to segment to small enough pieces. 

ICTY Genocide Criterion D

The ICTY also mishandles the question of intent.
The  court  examines  both  the  intent  of  General  Mladic  (i.e.  high  level  Serb  JCE

leadership) and the intent of low level physical perpetrators in the individual municipalities to
bring about destruction of Bosniaks and Croats in part.

Regarding General Mladic, ICTY documents many statements showing intent to commit
genocide,  made to collaborators,  supporters,  subordinates,  and threats made to  Bosniaks and
Croats. For example, below is an excerpt from a speech that General Mladic gave to his co-
conspirators on in the JCE on 12 May, 1992 – before the campaigns in Prijedor, Srebrenica and
elsewhere. The statement is made after reviewing their agreed military objectives, which he is
tasked with carrying out, and later does carry out. But in the moment he just wants to make sure
that they also understand their common project really is genocide:20

There we cannot cleanse nor can we have a sieve to sift so that
only Serbs would stay, or that the Serbs would fall through and the
rest  leave.  Well  that  is,  that  will  not,  I  do  not  know how Mr

18 Public  Broadasting  Service,  “The  World's  Most  Wanted  Man:  Omarska,”  Frontline,  1998,
https://www.pbs.org/wgbh/pages/frontline/shows/karadzic/atrocities/omarska.html.

19 Not that they refrained from murdering people in those cities as well. For example, Mladic is judged guilty of
targeting Sarajevo with shelling and sniper fire in a way that was designed to maximize civilian casualties.

20 Prosecutor v. Ratko Mladic, sec. 9-2-4, para. 3704, pg. 1883



Krajisnik and Mr Karadzic would explain this to the world. People,
that would be genocide. We have to call upon any man who has
bowed his forehead to the ground to embrace these areas and the
territory of the state we plan to make.

However that statement, naming the campaign that the JCE is planning and he is put in
charge  of  as  genocide,  and  then  executing  it  exactly  as  planned  along  with  the  same  co-
conspirators, is dismissed by the ICTY along with similar statements made along the way. The
ICTY does this by listing various times that General Mladic had stated that genocide was not the
intent.  The ICTY concludes that these statements of denial somehow cancel the incriminating
statements, as making it unclear what General Mladic actually intended to do. The problem with
that  is  that  General  Mladic  and  his  subordinates  are  shown  to  actually  participate  in  such
executions and other acts meeting the pattern of genocide. General Mladic himself is guilty of
Genocide  in  at  least  Srebrenica  according  to  the  ICTY,  beyond  any reasonable  doubt.  It  is
completely unreasonable for a court to disbelieve statements indicating intent and reasons for
performing crimes,  while  observing that  those crimes  actually  happened after  the statements
were made. Those statements of intent precisely explain the crimes that happened. In contrast,
the opposite statements, that genocide is not the intent, do not fit the facts on the ground, and
amount to simple self-serving denial. Those should be disbelieved. They cannot be a basis for
reasonable doubt. This is proven intent, as much as any intent can ever be proven.

Regarding the physical  perpetrators,  the ICTY actually finds that  the named physical
perpetrators in each of Sanski  Most,  Vlasenica,  Foca, Kotor Varoš and Prijedor municipalities
actually did have intent to destroy Bosniaks within those municipalities at least in part. However,
their desire to kill Bosniaks outside of the towns could not be considered, because it was not
known that they had committed similar acts outside of their own towns. We showed above that
was false in at least some cases. Still because of this reasoning, and because each individual town
does not have a large enough propotion of all Bosniaks, the ICTY reasons that it is not known
whether  their  intent  did extend to sufficient  proportion of all  Bosniaks  everywhere.  In other
words,  the  trick  of  segmentation  to  towns  is  applied  to  reduce  the  established  intent  of  the
physical perpetrators, so that once again it could not be called genocide. No, each perpetrator’s
intent was not to exterminate all Bosniaks and Croats on his own – that would be impossible.
Rather each one had the intent to their part,  exterminating the Bosniaks in their own area of
operations. Each perpetrator simply had to believe that others will do their part in other areas.

This brings us to the use of the word intent in the definition in a normal reading, and how
it  is  interpreted  in  the  court.  We propose  that  the  word  intent  in  the  definition  aids  in  the
prevention of genocide, by lowering the threshold at which one can identify genocide. Simply,
nations and individuals should not have to wait for the killings of the protected group to mount to
large numbers. Rather, when they see that perpetrators are intending, planning or beginning to
carry out acts of genocide, then they have the moral obligation to prevent it and punish it, to the
best of their ability.

The  ICTY  is  using  that  word  intent  to  mean  the  opposite.  To  the  Court,  intent  is
something additional that needs to be proven on top of proving that perpetrators committed the
component  crimes.  This  interpretation  seems tailored  to  address concerns  of  fairness toward



people, like General Mladic, who are already proven guilty of horrible crimes against humanity.
It is a consideration of whether they will also suffer additional shame and marginally higher
punishment  from having  their  proven crimes  also  called  Genocide.  Of  course,  it  matters  to
General Mladic and his subordinate physical perpetrators whether their deplorable crimes will be
labelled as such. But it matters more to the world that we are able to call genocide out when we
see it happening, and to have more effective deterrent from it by means of the convention. The
court interpretation makes prevention of genocide under the convention impossible, especially
when  coupled  with  requiring  high  thresholds  of  people  murdered  and  using  all  the  other
obstacles above.

Let us show another relevant example from an ICTY judgment, which shows that all a
perpetrator needs in order to avoid a genocide conviction,  is to tell a story of what else was
intended other than genocide. That other intent can apparently be any objective, even one that
looks very similar to genocide. The example is from the mentioned Milomir Stakic decision:21

The Trial Chamber believes that the goal was rather to eliminate
any perceived threat,  especially by Muslims,  to  the overall  plan
and  to  force  non-Serbs  to  leave  the  Municipality  of  Prijedor.
Security for the Serbs and protection of their rights seems to have
been the paramount interest.

This was a contrived excuse, as there was no evidence at all that the Bosniaks were any
threat  to  the  Serbs  in  Prijedor.  The  Serb  strike  was  preemptive  and  made  against  Bosniak
unarmed civilians. But the ICTY thought it was possible that preemption was the intent of the
Serb JCE simply because Stakic stated it as the goal. By the way, in every case when genocide is
carried out, the victim is painted as a threat. The Jews were a threat to Germany. The Native
Americans were a threat to colonists and settlers. The Tutsis were a threat to Hutus. In the Stakic
decision, the ICTY infers and accepts yet another possible intent. Perhaps, it is thought, he only
wanted to do whatever it takes to ensure that Serbs would dominate Prijedor.22 He perpetrated the
murder torture and deportation of vast numbers of non-Serbs, but the intent was not genocide,
rather it was Serb domination over Bosniaks and Croats in Prijedor. Such is the nature of proving
the genocide intent of a perpetrator for committing the crime at the ICTY.

ICTY Genocide Criterion E

Are the people murdered within each town of special significance (or emblematic) of Bosniaks? 
It is not clear what kinds of criteria might be considered to decide if the people in the

Count 1 municipalities are emblematic or symbolic. For the Srebrenica event (not the people) the
ICTY defined symbolism as follows:23

The physical perpetrators of these acts carried them out knowing
that they would be demonstrative of the ultimate fate that awaited
Bosnian  Muslims  in  Bosnia-Herzegovina.  This  demonstrative

21 Prosecutor v. Milomir Stakic, 158.

22 Ibid, 158.

23 Prosecutor v. Ratko Mladic, sec. 8.10.2, para. 3553, page 1807



effect  would  be  due  to  the  symbolic  impact  of  the  murder  of
Bosnian Muslims in a designated safe area,  the destruction of a
number of religious buildings and Bosnian-Muslim homes in the
region, and the forcible transfer of all  or substantially all  of the
remaining Bosnian-Muslim population. This symbolic impact was
all the more significant given the scope of the VRS activity and
control  of  this  municipality  in  what  was  then  one  of  the  few
remaining predominantly Bosnian-Muslim populated territories in
the area claimed as the Bosnian-Serb Republic.

Therefore, the Court is asserting that this particular massacre was symbolic because it
was meant  to send a message (demonstrate)  to all  Bosniaks in Bosnia and Herzegovina that
Serbs mean to kill them all (ultimate fate). We agree that such acts committed in Srebrenica do
effectively demonstrate that intent. That is the point we had argued for the other towns, such as
Prijedor,  which  are  no different.  Their  residents  also  endured  terrible  acts  which  were very
similar to Srebrenica. Those acts also could be understood as a message or threat to all Bosniaks.
In fact, the experience of those other towns came into play while Srebrenica was being overrun.
Everyone knew that genocide would occur in Srebrenica precisely because it had happened in the
other towns. The people in Srebrenica had known it best of all, as many of them were refugees
from  other  occupied  and  butchered  towns  all  over  the  Podrinje  region,  including  Zvornik,
Konjevic Polje, Vlasenica, Bratunac, Visegrad and Foca. The experience of those towns was the
symbol,  the  perceived  and  realized  threat,  that  warned  the  world  what  would  happen  to
Srebrenica, and for that reason all eyes were on Srebrenica. Yet they get completely different
treatment at the ICTY with respect to this point. 

Let us quickly address the other aspects mentioned, for completeness. 

 The relevance of Srebrenica being a UN safe area is not explained in the judgment. To us,
it is not relevant. The only effect of Srebrenica being a UN safe zone was merely practical for
the Serbs – it made the task easier. When Srebrenica was made a safe zone, its defenders
were disarmed,  making  the  Serb  takeover  easier.  Also,  the  Serbs  did  not  encounter  any
resistance  from  the  Dutch  UN  battalion  stationed  there,  and  were  even  able  to  force
cooperation from the Dutch in securing victims. If there was any message in the safe zone
aspect, it was to the UN, and not to Bosniaks as the court concluded. 

 Religious  buildings  and  homes  were  destroyed  in  Srebrenica,  but  this  happened
throughout occupied Bosnia, including all the towns considered in Count 1. We agree this is
symbolic  and  a  message  to  Bosniaks,  but  equally  for  all  places  where  it  happened,  in
Srebrenica and the towns in Count 1 alike. 

 All Bosniaks were removed from Srebrenica, but in summer 1995 that was already the
case in almost the entire occupied territory including all of the towns in Count 1. 

 Srebrenica  was  one  of  the  last  remaining  predominantly  Bosniak  towns  in  the  areas
claimed by the RS. The RS claimed everything it was able to occupy. The other towns it
occupied earlier had been massacred and cleansed as soon as they were taken, the same as
Srebrenica. Being last is a matter of circumstances and does not matter. In fact, this statement
contradicts the prior statement that Srebrenica was the only one meant as a message: as the
first massacre is more of a message than the last.



The symbolism of the other towns was not any different to Bosnians at the time, or to this
day. But the ICTY is not recognizing genocide in those other towns, and the world is still left
without satisfactory explanation of why the people butchered in Srebrenica in July 1995 are
different and separate from their compatriots and family who were butchered in similar events
months prior, yet who are not significant or emblematic. 

As  this  key  point  remains  without  a  satisfactory  explanation,  we explore  an  alternative.
Denoting Srebrenica  as  especially  significant  or emblematic  was not  at  all  a mechanism for
proving that it was genocide. That had already been proven. Instead, setting Srebrenica apart in
this way serves to state that the acts in the towns in Count 1 are not proven as genocide, without
appearing  to  contradict  the  previously  proven (and  widely  known)  fact  that  Srebrenica  was
genocide. 

Given the parallels between Srebrenica and the other towns in Count 1, all the poor reasoning
applied to seed doubt there could also be applied to Srebrenica. For example, Srebrenica by itself
was not a large part of the population of Bosnia, and we already noted the proportion of killed as
compared  to  those  captured  was  not  that  different  from  Prijedor.  So  making  this  absurd
conclusion  about  the  other  towns  would  have  forced  the  court  to  make  the  similar  absurd
conclusion about Srebrenica. But with Srebrenica there had been precedent as well as greater
awareness,  so  the  absurdity  of  the  conclusion  would  have  been  more  jarring.  Therefore,
Srebrenica was designated as symbolic, in some vaguely defined legal sense, and it is asserted
without examination that the other towns do not meet this definition.

This has major implications. Instead of acting as a court should and finding the facts as they
are, the ICTY is adding interpretations that genocide deniers and defenders of the Republic of the
Serbs  would  cheer:  ceding  only  the  undeniable  and  well  known facts,  but  finding  room to
minimize,  obfuscate  and deny the other events that  are substantially similar  in all  ways that
matter, except for being less widely known. This is just one example of the many major and
obvious contradictions within this decision.

One more point on symbolism: We can define emblematic victims and symbolic crimes in
better ways than the ICTY did. Many of the Bosniaks targeted first in many towns occupied by
Serb  forces  were  prominent  in  their  communities  for  being  political  leaders,  intellectuals,
religious clerics (Imams), businessmen, lawyers and teachers. The Serb death squads practiced
decapitation of Bosniak civilian communities in those towns, and in all of occupied Bosnia and
Herzegovina.  Serb  forces  executed  Deputy  Prime  Minister  Hakija  Turajlic  at  a  checkpoint
outside of Sarajevo when he was in a UN vehicle. Such people are most emblematic of an ethnic
group, and killing  them sends a  message  to all  the others.  But it  is  not necessary to  define
symbolism in this way. In the end, the victims in Srebrenica, Prijedor, and all other towns were
just ordinary people. In the eyes of the perpetrators they all had the same symbolism and were all
murdered for the same reason -- they were Bosniaks (Turks, according to Serbian propaganda).
That was their significance, and that is the point of genocide.

The Effect of this Decision

Courts are only supposed to establish facts and rule logically and impartially on those facts. This
decision contradicts vast evidence and contains major and obvious flaws of logic. With this and
other decisions, the ICTY has managed to avoid the obvious conclusion that all of Serb occupied
Bosnia and Herzegovina was subject to a campaign of genocide during the three years of the
war. It avoided the obvious and correct conclusion that the massacres of Bosniaks and Croats in



Prijedor and other towns were neither separate nor different than the massacres of Bosniaks in
Srebrenica. These were parts of the same act that was carried out over three years, beginning in
spring 1992, by a single organized Serb force calling itself the military of the Republic of the
Serbs, which was commanded by General Mladic. The Court reached its wrong conclusion by a
series of steps that individually are illogical, and built upon each other like a house of cards. 

In  discussing  the  individual  steps  in  Section  2  above  we  have  commented  on  their
consequences  to  prevention  and  punishment  of  genocide  in  the  future.  Together  they  make
proving genocide  in  court  a  virtually  impossible  task,  even  for  such  a  clear  case  with  vast
amounts  of  evidence  as  in  Bosnia.  That  can  encourage  deniers  of  historical  genocides  and
perpetrators and ideological followers of current genocides. It can encourage future would be
perpetrators who are discussing how the world might react to genocide, as General Mladic and
his co-conspirators discussed in May 1992.

Such would be perpetrators may be further encouraged by the fact that General Mladic’s
Republic of the Serbs still exists, despite its origin in genocide, and its continued hostility and
discrimination  toward  its’  non-Serb  residents.  The  Dayton  Peace  Agreement,  credited  with
ending the war in Bosnia, actually legalized that result of genocide. At a time of occupation and
a three year  continuous massacre of its population,  the Republic of Bosnia and Herzegovina
agreed  to  cede  one-half  of  its  territory  that  had  been  ethnically  cleansed  to  the  RS.  The
agreement was mediated by the US and all major world powers, and is held up as the shining
example of peacemaking through diplomacy. In reality peace was made simply by giving in to
the demands of war criminals and ideologues of genocide. If the judges at the ICTY were in any
way swayed to make these decisions by a notion that they should not undermine the Dayton
Agreement, then they were severely mistaken. In that case, they would be complicit in Genocide
and the denial of Genocide as its final stage.

Finally,  these rulings are an affront to the victims, their  surviving families,  and other
Bosniaks and Croats. Instead of being empowered in their struggle for their rights, survivors now
have  to  live  with  the  empowerment  that  this  incomplete  and  illogical  decision  is  giving  to
General Mladic’s supporters, some of whom have been and still are part of forces and institutions
that perpetrated the genocide. 

Conclusion

Murder is an act against an individual, and when trying murderers, each act has to be proven as
murder. Genocide is different. It is defined as a single crime with a single purpose, but it is
committed in many acts, spread out over many towns and over months or years. It is committed
against  a group, made up of many victims  whose significance  is  just  being members  of the
group. It is committed by an organization, a movement adhering to an ideology, or a state. Each
of those are collectives composed of many perpetrators, each of whom may have very different
roles  in  the  process  –  ideologue,  propagandist,  commander  of  forces,  low-level  physical
perpetrator, concentration camp guard, bureaucrat, laborer or driver moving and hiding remains,
genocide denier. It is carried out as a series of acts, and they are recognized by their common
pattern.  Previous  and  later  acts  within  the  series  are  evidence  that  the  current  act  under
consideration is a part of the pattern of genocide. Considering individual events, acts or episodes
of that series in isolation is the wrong approach: instead of helping to understanding that pattern,
it hides it. 



The ICTY systematically  segments  the  campaign  into  individual  events  in  ways  that
ignore the pattern. It segments them by town, by the group of physical perpetrators, even by
subgroups of victims. This leads to absurd conclusions that some of the component acts in the
series are genocide while others are not.

The series of acts in Bosnia occurred within a short time span (three years) and in a small
country  (300  km  across).  The  perpetrators  were  all  part  of  the  same  organization,  a  force
collected under one banner, led by the one command structure with a single leadership group
including General Mladic, all following the same ideology of ethnic cleansing of Bosniaks to
establish  a  Republic  of  the  Serbs.  Jointly,  the  events  in  Prijedor,  Sanski  Most,  Foca,  Kljuc
Srebrenica and other towns remove any doubt as to the character of events in the individual
towns.  None is  a separate event from the other towns, none of the victims are more or less
important  or  significant  than  their  compatriots  who  were  murdered  slightly  before  or  after,
somewhere nearby. Protection from genocide for members of a targeted group should not stop at
a town line. Rather it should extend to all places within the reach of the perpetrators. And the
culpability of those perpetrators should not be subject to hairsplitting, else we lose the ability to
confidently identify, and therefore to prevent and punish, genocide.
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